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Memorandum 2001-48

AB 237 (Papan): Early Disclosure of Valuation Data and
Resolution of Issues in Eminent Domain

This memorandum presents material relating to AB 237 (Papan). That bill

would implement the Commission’s recommendation on early disclosure of

valuation data and resolution of issues in eminent domain.

Attached to this memorandum are the following items:
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Status of Bill

At the Commission’s March meeting the staff presented issues that had arisen

concerning AB 237 (Papan). The Commission directed the staff to develop

appropriate amendatory language either to the bill or to Commission Comments

addressing the issues that had been raised.

We developed amendments and Comment revisions in consultation with the

author’s office and with interested parties (including League of Cities, Caltrans,

and private condemnation attorneys). The amended bill is attached as Exhibit pp.

1-13; the new and revised Comments are attached as Exhibit pp. 14-15.

The bill has been approved by the Assembly Judiciary Committee. At the time

of the committee hearing, the staff agreed to bring back to the Commission the

issue discussed below, which has not been resolved to the satisfaction of

property owners’ attorneys.

Costs and Litigation Expenses

Philip F. Lanzafame of Pasadena (Exhibit pp. 16-18) and Norman E. Matteoni

of San Jose (Exhibit pp. 19-20) criticize the provision of the bill allowing costs and

litigation expenses against a party who, following nonbinding arbitration, seeks a
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trial de novo but fails to obtain a more favorable award. The provision is found

in proposed Code of Civil Procedure Section 1250.420(c):

The arbitrator’s decision in a nonbinding arbitration is final unless
within 30 days after service of the arbitrator’s decision a party
moves the court for a trial of the eminent domain proceeding. If the
judgment in the eminent domain proceeding is not more favorable
to the moving party, the moving party shall, notwithstanding any
other statute, pay the costs and litigation expenses of the parties in
the eminent domain proceeding.

Mr. Lanzafame states, “As presently drafted, the potential penalties for one

electing arbitration, and then desiring a trial de novo, are so severe that no able

practitioner would ever choose arbitration.” He points out that the present

proposal goes well beyond the sanctions imposed in judicial arbitration (Code

Civ. Proc. § 1141.21) or under the offer of compromise statute (Code Civ. Proc. §

998). The present proposal would impose attorney’s fees (the others do not); it

also imposes costs and expenses for the entire proceeding (as opposed to those

incurred after the request for a trial de novo); and it would give the court no

discretion in the matter (the other statutes allow the court to exercise discretion

in imposing the sanction).

Mr. Matteoni goes farther. He argues that the provision violates the

constitutional protection of the property owner, noting that a property owner is

guaranteed a jury trial in eminent domain, but the litigation expense penalty

discourages that right. More importantly, to require the property owner to pay

any portion of the costs of trial impairs the constitutional guarantee of just

compensation. Finally, allowance of costs and litigation expenses in this situation

undermines the general eminent domain litigation expense statute, which is

designed to encourage adequate offers by condemnors.

The staff disagrees with Mr. Matteoni’s analysis. There is a constitutional

right to a jury trial “unless waived”. Cal. Const. art. I, § 19. Arbitration is

completely voluntary under this bill, and an agreement by the property owner to

arbitrate is a waiver of a jury trial. Moreover, the constitutional guarantee of just

compensation does not require a condemnor to pay a property owner’s litigation

costs where the property owner seeks a retrial and does not obtain greater

compensation. Los Angeles, Pasadena & Glendale Ry. v. Rumpp, 104 Cal. 20, 24, 37 P.

859 (1894) (“The result of the second trial, however, shows that the first award, if

not more than she was entitled to, was at least just and full compensation, and
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that sum having been paid by the railroad company and received by her, she

cannot complain if the costs of an unsuccessful effort to obtain greater

compensation are taxed against her.”) Finally, the general litigation expense

statute is largely irrelevant where a property owner seeks a trial de novo to

obtain greater compensation than that awarded in arbitration; it is unlikely that a

condemnor’s offer would be found to be unreasonable in light of an award by a

neutral arbitrator in the condemnor’s favor.

The purpose of this bill is to encourage use of alternative dispute resolution

techniques, including nonbinding arbitration. But we do believe there needs to be

some disincentive for a party to simply take a second bite of the apple any time

an arbitration award is not to that party’s satisfaction. Otherwise, the arbitration

statute, instead of saving trial costs, will add to the total cost of eminent domain

proceedings.

But we are impressed with Mr. Lanzafame’s point that the sanctions currently

in the bill are too substantial and will deter all use of nonbinding arbitration. Mr.

Matteoni concurs — “I would agree with Phil that any knowledgeable

practitioner would reject making a request for non-binding arbitration in a

condemnation setting, but if the provision remains, it could be a trap for the

unwary.”

Mr. Lanzafame suggests that, if we keep the provision for awarding costs and

attorneys fees after an unsuccessful trial de novo, they be limited along the lines

provided in the judicial arbitration statute. He suggests the substance of the

following amendment (revamped by the staff in an effort to simplify it somewhat

without changing the concepts):

The arbitrator’s decision in a nonbinding arbitration is final unless
within 30 days after service of the arbitrator’s decision a party
moves the court for a trial of the eminent domain proceeding. If the
judgment in the eminent domain proceeding is not more favorable
to the moving party, the moving party shall, notwithstanding any
other statute, pay the costs and litigation expenses of the parties in
the eminent domain proceeding. the court shall order that party to
pay to the other parties the following nonrefundable costs and fees,
unless the court finds in writing and upon motion that the
imposition of costs and fees would create such a substantial
economic hardship as not to be in the interest of justice:

(i) All costs specified in Section 1033.5, limited to those incurred
from the time of election of the trial de novo. Nothing in this
subdivision affects the right of a defendant to recover costs
otherwise allowable pursuant to Section 1268.710, incurred before
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election of a trial de novo, except that a defendant may recover the
costs of determining the apportionment of the award made
pursuant to subdivision (b) of Section 1260.220 whenever incurred.

(ii) The reasonable costs of the services of expert witnesses who
are not regular employees of any party, actually incurred or
reasonably necessary in the preparation or trial of the case, limited
to those incurred from the time of election of the trial de novo.

(iii) The compensation paid by the parties to the arbitrator.

The staff agrees with this suggestion. We have heard the same concerns

about this provision from others. Our objective is to encourage use of alternative

dispute resolution in eminent domain; it appears that the present draft would

have the opposite effect.

If the Commission agrees with this analysis, we will seek to have the bill

amended accordingly.

Respectfully submitted,

Nathaniel Sterling
Executive Secretary














































